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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 8th day of June, 1994

Petition of

DON BATES

for review of the denial by Docket SM 4080
the Adm nistrator of the
Federal Avi ation Adm nistration

of ;he issuance of an airnman
medi cal certificate.

N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator has appealed the oral initial decision of
Adm ni strative Law Judge Wlliam R Millins, issued January 11,
1994.' Petitioner, who has represented hinself throughout this
proceeding, did not reply. The |law judge granted petitioner's
request that the Admnistrator be directed to issue hima nedical
certificate. W deny the Admnistrator's appeal

On Cctober 15, 1991, petitioner applied for a first-class

A copy of the l|aw judge's decision, an excerpt fromthe
hearing transcript, is attached.
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ai rman medi cal certificate. The designated nedi cal exam ner
wi t hhel d i ssuance of the certificate, pending further eval uation.
Petitioner was told, by letter of May 10, 1993, that the sought

certificate would not be issued to him That letter cited two
reasons for denial. The Adm nistrator believed that petitioner
was an al coholic.? The Administrator also believed that
petitioner suffered from secondary cognitive deficit as a result
of his al cohol abuse. (That allegation, and any suggestion that
petitioner had any organic brain dysfunction, was w thdrawn at
the hearing. Tr. at 5.)

The burden is on petitioner to denonstrate his entitl enment
to a certificate. In other words, he nmust prove the
Adm nistrator wong in his conclusion that petitioner is not
medi cally qualified because of alcoholism On review of the
record, we think that petitioner satisfactorily met that burden.

Certain facts of petitioner's history appear to have
initiated the Admnistrator's belief that petitioner had a

hi story of al cohol abuse and had not satisfactorily conquered the

’I'n denying the first-class medical certificate for this
reason, the FAA cited 14 CF. R 67.13(d)(1)(i)(c),
67.15(d) (1) (i)(c), and 67.17(d)(1)(i)(c), all of which read that
an applicant nmay not have an established nedical history or
clinical diagnosis of:

Al coholism wunless there is established clinical evidence,
satisfactory to the Federal Air Surgeon, of recovery,

i ncl udi ng sustained total abstinence from al cohol for not

| ess than the preceding 2 years. As used in this section,

al coholismnmeans a condition in which a person's intake of

al cohol is great enough to damage physical health or

personal or social functioning, or when al cohol has becone a
prerequisite to normal functioning.



probl em

1. Petitioner was convicted in 1984 of driving while
i ntoxi cated (DW).

2. In 1986, petitioner's nedical application indicated that
he had broken a hand.

3. In July 1991, on the third day foll ow ng vascul ar bypass
surgery, petitioner experienced deliriumtrenens (DTs), and al so
while still in the hospital, had an atrial fibrillation attack.

Dr. Barton Pakull, the FAA's Chief Psychiatrist and the
Adm nistrator's only witness, testified to his belief that
petitioner's post-op DTs coul d have been caused by nothi ng except
al cohol w thdrawal and were, therefore, conclusive and absol ute
proof of alcoholism Tr. at 118-119. 1In addition, Dr. Pakul
knew that, in 1993, petitioner attended a substantial nunber of
Al cohol i cs Anonynous neetings, not all of his nedical
applications referred to his DW, and he may not have reported,
when under goi ng psychol ogi cal evaluation in connection with the
FAA's denial of his certificate, either his 1984 DW or nedi cal
advice that he refrain from al cohol

Dr. Pakull, who did not personally eval uate or observe
petitioner, also interpreted other information he had received in
a way that supported his view that petitioner was an al coholi c:

There appears to be a |l ot of disparate evidence that M.

Bat es has an al coholism problem Apparently, he and his

wi fe gave such information to the surgeon that woul d have

i ndi cated an al coholism problem and he, in fact, did have

wi t hdrawal synptons. He was told not to drink after his

atrial fibrillation attack, which could have been

preci pitated by heavy drinking, and yet he continues to

drink. W al so wonder about the episode of breaking his

hand and whether this was related to a [sic] drinking as

well. H's one DW conviction in 1986 [sic] assunes greater
significance in the Iight of his history.



Exhibit A-1 at 45.3
Petitioner introduced information at the hearing that
convinced the |aw judge that Dr. Pakull's inferences were
m staken. W find no fault with the | aw judge's concl usion that
petitioner has presented sufficient information to counter the
Adm ni strator's conclusion that petitioner was an al coholic.
Petitioner admtted that he had used al cohol socially prior
to md-1991, but denied he was or had been an alcoholic. He
expl ai ned, anong other things, his AA attendance (one
confirmation, in Dr. Pakull's view, of petitioner's alcoholisn
Petitioner testified that he had gone to the recomended series
of AA neetings to acconpany a famly nmenber and also as a
| earni ng experience -- to examne his own history. He was
reported to have stated (a report that is unrebutted) that he was
advised that "he did not fit the nold." Tr. at 147 and Exhibit
A-1 at 14.°

At the hearing, Dr. Pakull acknow edged his belief
(contrary to the above-quoted statenment fromhis report) that
petitioner had abstained fromal cohol for 2 and 1/2 years (Since
his 1991 surgery). Nevertheless, he testified, because
respondent did not admt that he was an al coholic and did not
participate in a treatnment program such as Al coholics Anonynous
(AA), 2 and 1/2 years of abstinence is not sufficient to satisfy
Dr. Pakull that petitioner is no |onger an alcoholic. The |aw
j udge was concerned with this view Qur analysis, infra, does
not require that we address petitioner's "recovery,”™ and
therefore we need not deci de whether we agree or disagree with
Dr. Pakull on its adequacy.

‘Petitioner also explained, contrary to the Admnistrator's
al l egation, that he had conpleted the al cohol related course
required in conjunction with his DW conviction. The |aw judge
agreed, as a finding of fact, and the Adm nistrator did not take
exception to that ruling. Tr. at 148.
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Petitioner offered an excerpt fromthe New Harvard CGuide to

Psychiatry, to show that his DTs could have been surgery-rel ated.
Exhibit P-17.° The | aw judge specifically discussed the New

Harvard Quide's analysis of DIs as a possible conplication after

surgery, and the agreenent of petitioner's famly doctor and
vascul ar surgeon that a cause of them other than al cohol
w t hdrawal was very possi bl e.

Mor eover, | ooking at the above-quoted excerpt from Dr.
Pakull's report, we find many assunptions that are disputed in
the record. First, there is no indication, contrary to Dr.
Pakul | 's supposition, that either petitioner or his wife
i ndi cated an al coholism problemto the vascul ar surgeon, Dr.
Carr. Petitioner denonstrated that pre- and post-operation

advice fromhis doctors was related to snoking and diet as well

as al cohol. Second, even if petitioner was warned because the
doctors knew he drank nore than occasionally -- and this is not
established -- petitioner has shown that there is no reliable

evi dence that these doctors warned petitioner about drinking
because they knew or thought he was an al coholic. Petitioner
i ntroduced a Decenber 13, 1993 letter fromDr. Jordan, his famly
practice doctor of a nunber of years (Exhibit P-14), stating the

opposite ("I had no know edge or information regarding M. Bates

®The Adnministrator urges us either to strike this exhibit
for petitioner's failure to produce it in discovery or to allow
i ntroduction of sone additional related material fromthat
publication. W grant the latter request and accept the offered
material, but it does not, especially in light of the physicians
letters (see infra), affect our conclusion.
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that he was m susing al cohol") and a January 4, 1993 |etter from
Dr. Carr to the sane effect (Exhibit P-5).° We, therefore, see
no basis in any of these reports for Dr. Pakull's concl usion that
petitioner told his doctors or that his doctors otherw se knew
t hat he abused al cohol. Even nore inportant, the FAA's
conclusion that the DTs were concl usive proof of alcoholismalso
is disputed by both doctors. See footnote 6.

Third, Dr. Pakull's report assunmes that the post-op atrial
fibrillation attack was caused by al cohol, but there is no
grounds for that conclusion other than that it is one
possibility. Petitioner cannot prove sone other cause, as a

medi cal matter, and that Dr. Pickens (who treated himfor the

°Dr. Carr's 1991 hospital discharge summary (Exhibit A-1 at
100) notes that petitioner had had a history of "ethanol
i ngestion" (not "abuse," as the Admnistrator clains). However,
Dr. Carr's letter states, "He did have a history of al cohol use
but he denies a history of al cohol abuse or dependence and he
does not feel the DI's were due to alcohol. This event could
have been due to other causes rather than al cohol and | don't
feel the diagnosis of alcoholismshould be established on this
one event al one.™

The Adm ni strator argues that the |aw judge erred in
admtting Exhibits P-15 and P-5 (Jordan letter of 6/16/93
concerning the post-op episode of DTs, stating that "It was never
established that this [the episode of DIs] was due to al coholism
and coul d easily have been the consequence of nedication
adm nistered to himwhile he was in the hospital"). The
Adm ni strator reasons that these |letters should be excl uded
because petitioner did not provide themduring discovery. W
di sagree for nuch the sane reason as we denied the
Adm ni strator's request regarding the Harvard Guide. Not only
did the | aw judge not abuse his discretion in handling
petitioner's pro se presentation flexibly, the Adm nistrator had
anpl e opportunity to consult with these doctors on the natters
that were the subject of these letters. Mreover, contrary to
the Adm nistrator's claim petitioner executed a rel ease directed
to Dr. Jordan.
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atrial fibrillation) had also told himto avoid al cohol is nerely
consistent wwth the possibility that the atrial fibrillation can
be caused by drinking. It does not prove that was the cause.’

There also is other evidence that the FAA discounted that we
t hi nk underm nes Dr. Pakull's conclusions. Dr. Pakull admtted
at the hearing that petitioner's blood al cohol |[evel on the DW
conviction was neasured at .12, which he testified was a
relatively | ow anpbunt, indicative of nothing. And, nost
significantly in our view, the psychiatric evaluations on which
Dr. Pakull relied offer no support to his alcoholismtheory. Dr.
Spenser, who perfornmed two eval uati ons and testing, concl uded
that, although one [of nmany] tests showed sone difficulty
handl i ng new i nformati on, a common deficit in alcoholics, he
enphasi zed that this score was only one piece of data and there
was no pattern of other information supporting a conclusion that
petitioner was an alcoholic. Exhibit A-1 at 15-16.8

The regul ation contenplates that a denial of a certificate

be based on a nedical history or clinical diagnosis of

‘Dr. Pickens wote two letters on petitioner's behalf. The
first incorrectly described the relationship between the atri al
fibrillation attack and petitioner's hospitalization and
contained the sentence: "He was advised to eat normally and to
avoid alcohol." H's second letter corrected the first point and
omtted the cited sentence, stating that the first letter was
incorrect. W will not assune, as the FAA apparently woul d, that
Dr. Pickens would omt this sentence even though he believed
petitioner had a drinking problem

8Dr. G I, another psychiatrist on whom Dr. Pakull relied,
states his disconfort in performng an eval uati on w thout
additional tests, without interview ng petitioner's wife, and
with only one interview with petitioner.
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al coholism As far as the record indicates, no physician who has
seen petitioner has diagnosed himas an alcoholic. Dr. Pakul
relied on second and third-hand information, not a clinical
di agnosis in our view.? And, for the reasons already discussed,
we are persuaded that, if the assorted facts and opinions offered
by the Administrator constitute |legitimte nmedical history,*°

they do not constitute sufficient medical history.

Section 67.13 et al., noreover, requires a showng of "a
condition in which a person's intake of alcohol is great enough
t o danage physical health or personal or social functioning, or
when al cohol has becone a prerequisite to normal functioning."”

The FAA never nade such a showing here: there is no proof of

°Dr. Pakull's referral letter to Dr. G1Il stated "The

previ ous eval uati on was usel ess since he did not tell them he was
bei ng seen because of an al coholismproblem™"™ Exhibit A-1 at 43.

Not only does this lead Dr. GIl to assune the truth of the
"problem"™ we nust note that it would be difficult for petitioner
to tell an evaluator the reason for the visit other than it was
requi red by the FAA, when the FAA did not tell petitioner of the
source of its concern until nmuch later. It is perhaps because of
Dr. Pakull's interpretation, passed to Drs. G Il and Spenser
that they speak of petitioner's alcohol "problent and his having
"mnimzed" an al cohol problem Dr. GII only seened concerned
because of petitioner's apparent "denial" and his failure to
report various historical details the doctor considered rel evant.

We cannot fairly rely here on petitioner's reporting failure

and wi Il not draw adverse conclusions fromit. Petitioner cannot
be expected to know the aspects of his history in which the
doctors are interested. Petitioner did fail to report his 1983
DW convi ction when he answered, in 1993, probably hundreds of
gquestions on various fornms given himby these doctors. See Tr.
at 95. He also did not report that, in connection with his 1991
surgery, he was advised not to drink at all, and had foll owed
that advice. There is no evidence, however, that respondent
intentionally omtted these facts, and given the entire record,
t hese om ssions are inadequate to support a finding that
respondent is an al coholic.

%See McCarthy v. Administrator, 3 NTSB 1761 (1979).
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organi ¢ danmage, and the ot her physical evidence is equivocal.

Nor is there any evidence that al cohol has affected
petitioner's social or personal functioning. In prior cases, we
have | ooked closely at all aspects of a petitioner's life, as
al coholismw Il usually nmake itself apparent. In Carroll v.

Adm nistrator, 6 NISB 1170, 1176 (1989), in rejecting the

Adm nistrator's clains of alcoholism we made an i nportant

di stinction between drinking and al coholism W stated:

[ T] he record denonstrates that respondent drinks al cohol, on
a regul ar basis, that on at | east one occasion, in 1982, he
drank to excess, and that his wife, who is a teetotaler,

beli eves he drinks too much. Wile the information, at

nost, may raise an inference of an al cohol problem it nust
be wei ghed against the facts that respondent has been
steadily enployed since at least 1960 in a high visibility
job that requires notor skills, that he has never been

medi cally treated for al cohol abuse and that, when tested by
physi ci ans, he shows no physical nor nental abnormalities,
i.e., organic brain disease, |oss of notor skills.

In McCarthy, supra at 1763, we agai n recogni zed t hat

al cohol i sm woul d be expected to result in an inability to
function in "business, famly life, and other basic life

situations." See also Journic v. Admnistrator, 3 NTSB 40009,

4011 (1981) ("there is no evidence in the record to concl ude that
petitioner's drinking habits . . . damaged his physical health,
person or social functioning, or that he experienced synptons of
addi ction").

There is no such evidence here. Before the denial of
medi cal certification at issue here, petitioner had been enpl oyed

for 23 years as a professional helicopter pilot, a highly visible
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position, and prior to that had served in the mlitary for 8

years. See Carroll, supra. The Adm nistrator had no evi dence of

marital or work-related problens. There was no evidence of

al coholic pattern. There was no indication that petitioner had
been inpaired by al coholic intake or that al cohol was necessary
to his normal functioning. And one DW is not, in our view,
proof of social dysfunction.! For all of these reasons, we wll
sustain the |law judge's reversal of the Adm nistrator's denial of

a nedical certificate.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The New Harvard Guide to Psychiatry attachnments to the

Adm ni strator's appeal are accepted into the record;

2. The Adm nistrator's appeal is denied;
3. The initial decision is affirnmed; and
4. The Adm nistrator shall issue petitioner a first-class

medi cal certificate within 30 days, provided he is otherw se and

fully qualified.

VOGT, Chairman, HALL, Vice Chairman, LAUBER and HAMMERSCHM DT,
Menbers of the Board, concurred in the above opinion and order.

1See McCarthy, supra (five DW convictions "are evi dence
t hat al cohol has indeed affected his social functioning, [but]
they alone are not sufficient to constitute a nedical history or
clinical diagnosis of alcoholisnt).




